
November 20, 2020 
 

 
 
Re: Violation of Citizens' Constitutional and Statutory Rights Through Unlawful          

Board of Adjustment Hearings During COVID-19 Health Pandemic 
 
 
Dear Commissioners, 
 

It is with extreme concern and profound frustration that we are writing to request your               
help to stop the Buncombe County Board of Adjustment from violating our constitutional and              
statutory rights. We are a group of homeowners who oppose the 660 unit development proposed               
for 20 S. Bear Creek Road. Our opposition is not based on resistance to development in general,                 
our dislike of developers, or other philosophical reasons, but instead due to the fact that this                
development will flood our homes, damage a neighboring greenway, release dangerous           
pathogens into Hominy Creek, destroy our property values, and forever change the character of              
this area. Despite the devastating impact this project will have on our properties, which for many                
of us is the largest investment we've ever made, we held out hope that when it was safe to                   
conduct an in-person meeting we would receive a fair hearing where the community could voice               
its opposition, and we could present expert testimony that conclusively establishes the harm we              
will sustain as a result of the project. Instead of waiting until a safe hearing can be conducted,                  
however, your Board of Adjustment is attempting to use an unlawful hearing process that strips               
us of our constitutional and statutory rights so that an out-of-town developer can quickly secure               
approval of a controversial development project during a global health pandemic. This is entirely              
unacceptable to us and should be unacceptable to you as the policy makers for our County. 
 

North Carolina law guarantees us and the public the right to attend all public meetings.               
Specifically, it says that "each official meeting of a public body shall be open to the public, and                  
any person is entitled to attend such meeting."1 Further it establishes that "it is the public policy                 
of North Carolina that the hearings, deliberations, and actions of these bodies be conducted              

1 N.C. Gen. Stat. § 143-318.10(a). 
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openly."2 While we are entitled to a fair and open hearing, we also believe that the County                 
should not conduct a hearing that puts neighbors' or Board members' health at risk, which is why                 
we have consistently asked County staff to refrain from conducting a hearing until public health               
experts say it is safe to do so. To be clear, while we are entitled to present our case, we do not                      
support the developer's proposal to immediately hold an in-person hearing where           
hundreds of neighbors could be exposed to the deadly COVID-19 virus. We do not believe a                
company should be allowed to force a hearing that puts our community's health at risk simply to                 
make a profit. This hearing must be conducted in a safe way and consistent with State law. 
 

A remote hearing by its nature is difficult at best for the vast majority of reasonably                
technology-savvy people to follow and participate in because of masked speakers, the frequency             
of audio and internet interruptions, and the inability to see and hear the parties simultaneously. It                
is not a fair substitute for a live in-person public hearing. Additionally, one of the objecting                
parties in this matter does not have the ability to participate virtually, specifically Ms. Jessie               
Corpening. Ms. Corpening is 96 years old and owns property abutting the proposed             
development. Based on our engineering report evaluating the impact of the development, Ms.             
Corpening learned that the project will cause increased flooding on her land and significant              
erosion. The project also threatens the Hominy Creek Greenway where Ms Corpening has             
donated an easement on a portion of her land to the City. Ms. Corpening does not own or have                   
access to a computer or electronic device that would allow her to participate in the remote                
hearing. Additionally, due to her age, Ms. Corpening lacks the knowledge and competency to use               
such devices. Ms. Corpening lives in an assisted living community that is not allowing visitors               
due to COVID-19, so even if a device could be delivered, no one can enter the community to                  
help facilitate her participation. As a result, there is absolutely no way for Ms. Corpening to                
participate in a remote hearing. She is only one example of many people who may wish to                 
participate in a public hearing on this matter but who have barriers to participating in or                
adequately following a remote process.  
 

In support of Ms. Corpening, we have refused to consent to a remote hearing process that                
violates her statutory and constitutional protected rights. Despite knowing about Ms. Corpening's            
situation, however, the Board of Adjustment has not agreed to use any hearing format other than                
the remote meeting Ms. Corpening cannot attend. As a result, we were forced to sue the County                 
and Board of Adjustment to stop the unlawful hearing that would have stripped us of our rights.                 
After hearing about the Board's plans, Superior Court Judge Alan Thornburg entered an             
injunction that prohibited the Board from proceeding with the improper hearing. This was the              
right result, but as the elected leaders of our community you should be asking yourselves: Why is                 
your Board rushing consideration of a controversial zoning application at the expense of             
homeowners' rights? Why is your Board working to subvert our right to a safe hearing where                
everything can easily be seen and heard by trying to utilize an unlawful and unfair remote format                 
that doesn't allow all parties to attend and interact? As the chief policy makers in our County,                 
why are you allowing your staff to implement policies that strip residents of their right to a fair                  
hearing during a national health emergency? 
 

During this pandemic, thousands of neighbors have lost their jobs, their businesses, their             
homes, and over 120 friends here in Buncombe have lost their lives. In response, you and your                 
fellow Commissioners have led the way in adopting preventative lockdown measures to protect             
our health, families have put off gathering for weddings, funerals, birthdays, and other             

2 N.C. Gen. Stat. § 143-318.9. 
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momentous occasions to do their part to protect each other, and even churches have closed out of                 
concern for their congregants and neighbors. As a community we have postponed the most              
important aspects of who we are as a people out of love and respect for each other's health. This                   
is what we cherish about Buncombe County. How is it then that we can be barred from                 
celebrating the union of a couple, mourning the loss of a family member, and worshiping as a                 
community, but your Board of Adjustment is willing to rush through a development project that               
will flood our properties and harm our environment? Why is the desire of a developer to have its                  
application considered given priority over the rights of your citizens? Why is the applicant's              
interest to turn a profit during a pandemic more important than your people? These are not                
Buncombe County's values, and this is not the government we voted for when we selected each                
of your names on our ballots. 
 
 The developers knew when they submitted this application in September that we            
were in the middle of a national health emergency. They knew that this was a highly                
contested project that had previously attracted hundreds of residents in opposition, and they             
knew their chances of having this go through would be better if the full extent of opposition to                  
their plan is not heard or is obscured with a remote process. They chose to put forward this                  
project with full knowledge that it might be postponed to protect public health. We have all had                 
to put important life decisions and events on hold, why shouldn't this developer be expected to                
do the same? If you allow this to go through, you are saying that you value this out-of-town                  
developer’s high stakes business investment deal more than you value our homes, neighborhood,             
and safety. They do not even own the property yet, and they have been given more consideration                 
than local residents. Their costs are the normal business expenses of real estate speculation and               
development, while the costs that have been required of your citizens are proportionately much              
more burdensome. If this company really cared about our community it would be willing to wait                
for a safe time to conduct a fair hearing, and it's telling that this company isn't willing to do that.  
 

We are eager to end our lawsuit against the County and Board of Adjustment in return for                 
a safe and fair hearing because we would rather be working with Buncombe County than               
fighting our own government. You have the power to resolve this dispute as the elected               
representatives of our County, and we are asking for your help. We respectfully request that you                
do the following to correct the situation: 
 

1. Direct staff to immediately stop all plans for a remote hearing of this development              
application so that we can develop a hearing format that allows all parties and the public                
to attend. 

2. Direct staff to refrain from attempting to schedule an in-person hearing on this             
application until it is safe for the parties, public, and Board members to attend              
simultaneously. As we have emphasized throughout this letter, we do not want a hearing              
until it is safe for the community to participate and the developer should not be allowed                
to put our neighbors' health at risk by forcing the issue. No one should have to choose                 
between their health and their rights. 

3. Direct staff to bring you an amendment to the County zoning ordinance that protects the               
rights of elderly and marginalized members of our community to be able to access and               
participate in important government decisions. The Board of Adjustment should not be            
considering applications when the most vulnerable members of our community are           
excluded from the process due to their lack of literacy, lack of means, age or pre-existing                
health conditions. Inadequate access or fluency with technology should not result in the             
loss of your right to participate in our democracy. 
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We look forward to working with County staff and the Board to develop a fair and safe                 

hearing process for all. We also believe that County staff have tried to do the best they can                  
during a challenging national emergency. Unfortunately, those best efforts have missed the mark,             
and we need your leadership to get back on track. Please help us all get to a place where the                    
community's rights are protected and the developer's application can be considered through a fair              
hearing that allows everyone to participate in a safe manner. 

 
 

Sincerely, 
 

 
Cc:  
Commissioner Elect Parker Sloane, parker.sloan@gmail.com  
Commissioner Elect Terri Wells, twells206@gmail.com  
County Manager Avril Pinder, avril.pinder@buncombecounty.org  
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Mr. Patrick Kutcher 
Mr. Hugh Corpening 
   Son of Ms. Jessie Corpening and POA 
 

  
 
  

 


